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| « by” water which ſupplies Hay s mill is not collected by any 


artificial aqueduct, acquired in the way of ſervitude from 


ſome of the neighbouring proprietors, as might be ſup- 


poſed from the ſtatement in the 238 


The grounds for a conſiderable ſpace above the intake, as it is 
called, are interſected by a rivulet, Nhich, in ancient times, muſt 


have ſpread over the low grounds of Cruivie, and a great part of 
the adjoining property. This is evident from the name of Cruwie 
Inch, or Iſland, by which theſe grounds were formerly diſtinguith- 


ed, and alſo — 4 the appellation of Lachend, ftill given to tie Proof, p. 6. G, He 
A 
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higher part of the grounds adjoining the lead which belong ta 
the reſpondents. 


At this time, however, the proprietor of the und; of St Fort, 
by poſſeſſing the grounds where Hay's mill is built, and where 


' Nroof, p. 18. 1, G there is a fall of three feet ten inches, muſt have had the com- 


— 


mand of the water, even although he had not been proprietor of 
any of the grounds to the weſtward ; and a natural rifing of the 
ground nearly where the fourth croſs ditch from the ee 
now is, and extending to a conſiderable way to the north, muſt 


have nearly anſwered the purpoſe of a mil dam. ſo as to ſecure 


a conſtant ſupply to the mill. 
At what period the conterminous proprictors were induced 


to render the water-courſe leſs hurtful to them by confining it 
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firſt reclaiming Pe 
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within a cut or aqueduct from the intake downwards to the mill, 
and whether this was done at a time when the whole belonged to 
one proprietor, cannot now be diſcovered. The inquiry, indeed, 


appears to be of no importance, becauſe, in virtue of long and 5 
immemorial poſſeſſion, the ſituation of the parties muſt be the 


ſame as if the mill-lead had been the natural drain of the ſur- 
rounding grounds: and in fact it is ſo, the only difference being, 


that the water is narrowed and confined within the mill- lead or 
aqueduct, inſtead of being allowed to ſpread over the whole. 


The mill-lead is in general from fourteen to twenty feet broad. 
Such was the ſituation of theſe grounds in the year 1720, when 


Robert Edie became tenant of the lands of Crui vie. Partly to 


pre vent the water which deſcended from the higher grounds on 
the ſouth from overflowing Cruivie Inch, and partly to receive the 
water from three croſs ditches, which were about the ſame time 
made by him, he was at pains ro make a ditch, which was called 
the J. un! Stunt, running from eaſt to weſt in the ſame line with 


what is now called the Main rain. 


The crols ditches made by Robert Edie were in the ſame 
line with the three marked on the plan as neareſt the intake; 
but they were dug where the ground was ſolid, and they were 
very inconſiderable both in depth and wideneſs, being intend- 
ed as much as poſhble to prevent the water in ordinary ſea- 
ſons from covering the higher parts of Cruivie Inch. Great care, 


too, was taken to prevent any communication between the water 
at the intake and the land- ilank, a conſiderable le ſpace being left 
between the two; and as che land-itank, was very narrow, and al- 


ſe 
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ſo of very inconſiderable depth, hardly any water could oak by 
it from the higher — of Cruivie Inch down to the lower 


JJ... “ 

This important circumſtance the petitioner has abs hide 
ther to omit, although it 1s clearly eſtabliſhed by proof, and 
indeed not denied. If the croſs ditches dug by Robert Edie 
had been ſufficient to carry the water in the higher parts of 
Cruivie Inch to the land-ſtank, and if the land-ſtank had been 
ſufficient to convey the water downwards to the tail-lead of 
the mill, the water, when it overflowed the banks of the mill- 
lead, muſt have been carried off immediately ; and if the croſs 
ditches had been only eighteen inches or two feet deep, the whole 
water in the mill-lead, which was of no greater depth, muſt have 
been carried off in that manner, as ſoon as any breach was made, 
ſo as to open the communication between the one and the other. x þ 
Inſtead of this, no example has been given of the water having en- = 1 
tirely left the channel of the mill-lead, until the petitioner com- 

menced his operations; and when at any time the banks of the 1 
mill-lead were broken down, the breaches were eaſily repaired in | 


a few hours by the poſſeſſors of Hay's mill, aſſiſted by the tenant Proof, p. . 
in the lands of Cruivie, who interpoſed, in order to keep the wa- 2, E. P, G, H; | 
ter from inundating their grounds. . 


On this footing matters remained till about the year 1783, the 85 =: 
lands of Cruivie being all the while poſſeſſed by Robert Edie al- -...- 
ready mentioned, and his ſon, who Ko been examined as a wit- "vo 
neſs in the preſent queſtion ; and no diſpute either did or could 
reaſonably ariſe between them and the tenants in the mill. 
- Mr Anſtruther became proprietor of the lands of Cruive in the 
year 1782. It did not occur to him that he could drain his lands 
by carrying off the water entirely from Hay's mill; he therefore 
attempted to purchaſe the mill itſelf from Captain Duncan of 
Craigton, who was then proprietor of St Fort; but being diſap- 
pointed in this, he endeavoured to make ſuch alterations as were 
practicable, without injury to his neighbours. 

At this time, what was called the land- tank could neither ef. 
fectually diſcharge the whole water coming from the higher 
grounds on the ſouth, nor that which collected ittelf within Cruivie 
Inch. Mr Anſtruther therefore made it, in many places, from 

eight to nine feet deep, and the breadth was in ſore places enlar- 
ged to twelve feet; ſo that the water collected in thote grounds 
deſcended 


See Plan annexed 
to the former Pe- 
tition. 


Proof, p. 2. H; 
Pe 14. A. 


64) 
deſcended readily to the mill-lead, which it joined a üitle below 
the mill. 
Mr Anſtruther alſo dug other two croſs ditches, being the fourth 
and fifth from the intake; but he was careful that thoſe ditches 


ſhould not in any place approach too near the mill-lead, and that 
they ſhould alſo be dug where the ground was moſt ſolid, ſo as to 


prevent any danger from a communication between them and the 


mall-lead. 

It will alſo be obſerved, that after Mr Anſtruther had comple- 
ted his operations on the d- and upon the croſs ditches, 
he began to make another ditch parallel to the mill-lead, bur at a 


conſiderable diſtance from it. After making ſome progreſs, how- 
ever, being afraid of opening a communication between the mill- 


lead and the croſs ditches, he defiſted. It is to be noticed, that 
the upper part of this parallel ditch is preciſely in the place where 
the breach was made that gives riſe to che , preſent queſtion ; and 
the witneſſes depone, That between it and the mill-lead, a ſpace of 
about forty feet, there is a ſwamp or bog, the grounds to the 
ſouthward being more firm. 

It was ſaid when the cauſe was adviſed, that Mr Anſtruther was 
altogether ignorant of the bufineſs in which he had engaged, other- 


wiſe he muſt have known, that, from the ſwampineſs of the 


ground, it was of no conſequence where the parallel ditch was 


_ erected, the water communicating freely throughout the whole. 
This obſervation, however, was not conſiſtent with the circum- 
ſtances of the caſe, and therefore it has been properly omitted in 
the petition. If there had been ſuch a communication through- 


out the whole grounds of Cruivie, the moment the croſs ditches 
were made lower than the channel of the mill-lead, the water 
muſt have been carried away from the mill; and inſtead of thoſe 
expenſive and laborious exertions ſo much talked of in the peti- 
tion, in order to drain the meadows of Cruivie, it would have 
been neceſſary only to open a ditch between them and the tail-lead 
of the mill, which at ouce would have converted the whole into 
dry land. 

The petitioner William tien became Mr Anſtruther's tenant in 
1787. His firſt ſtep was to make the land- ſtank both wider and 
deeper than Mr Aultruther had done; and this he dignified with 
the name of the Main Drain. He then widened and deepened the 
crols ditches which communicated with the main drain, In gene- 

ral, 
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ral, as appears from the engraved plan, their depth was from hree 1 
to four feet; and as the depth of the mill- lead itſelf is never more Wl! 
thai thre: feet, and in moſt places not more than Yo feet, and 1 
in ſome places not more than Yen inches; it is evident, that as 
foon as any communication took place between the mill-lead and 1 
the croſs ditches, the mill would be deprived of water. 1 
Ĩhheſe operations, therefore, were attended with very great riſk. 15 
But the petitioner went ſtill farther, by making another ditch par- 4 
allel to the mill- lead, beginning at the intake, and proceeding down- 1 
wards, as far as the lands of Cruivie extend. This parallel or hde WL | 
ditch, as it is called, is only ſeven or eight feet from the mill-lead; - 1 
and although 3 it is poſitively ſtated, that the petitioner did not pro- | £ 
long the croſs ditches, this is a miſrepreſentation of the fact, and PE 43 
refuted by the proof : Particularly, it appears, that the head of 07 
the croſs ditch, where the breach happened, was four or five roods 1 5 
more diſtant from the mill-lead than the new ditch. Proof, p. 26. D. KE. 
In this manner, nothing was left to prevent the water of the | 
mill-lead from going into the croſs-dirches, but a column of earth, = 
in ſome places only about ſeven feet broad. Even if this had been 
ſolid, it is evident, that it would not have been ſufficient for reſiſting 
the body of water which run in the mill-lead in times of flood. 
But the nature of the ground, which was quite a marſh or bog, 


rendered it no protection at all. It is in evidence, that when the proof, p. 5. G, H; 7 
people were at work in making the ſide ditch, they were obliged». 12. B; IÞ C, vv 
* » gz we | [ 


to ſtand upon. boards or planks, as the ground would not bear ? 5? 
their weight; and the ſtuff or mud below the ſurface was col- 
lected with cleeks or hauks, as they are called, being too ſoft to be P-7 . A, B. 
moved with the ſpade. 
Robert Edie e That che 1 where the lead runs, — p. 1. E. 
and where the new ditch 1s. caſt, 15 a conſiderable ſpace on 
© both ſides of the head ot the crols ditch, was ſuch a ſwamp or 
bog betore the ditch was caſt, that it would ſcarcely carry a man 
upon it. 
James Walker, after n the ſubjects, depones, That b 5. E, r. 
tried the depth of the ſwamp, or marſhy ground, with his ſtaff, 
© in the bottom of the ditch, by putting down its whole length ; | 
but could not find the bottom.” | Es i] 
John lack * depones, That in caſting ſaid ditch, (meaning the — p. 7. A. 
© fide dutch), in the ſwampy ground, the people ſtood upon deals, 
or ſome ſuch thing, as the ground would not bear them; and 
* he law them allo drawing the mots or mud to them with hanks 
B or- 


** 


Proof, p. 9. B. 
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© or cleeks in making the ditch : That the firſt time the deponent 
* ſaw them caſting the ditch in that ſwamp, he told them, that 
© he was certain they would play miſchief, as they would carry 
or divert the water from the mill-lead.' N 
Robert Laing, who was employed, with ſeveral other perſons, 
to caſt the ſide ditch, depones, That when the deponent and 
Crombie were employed at caſting at ſaid piece of the ditch, 
the purſuer John Greig came to them when the defender was 
* with them: That the ſaid John Greig ſeemed to be in a paſſion; 
but the deponent does not recollect what he ſaid, only he ſeem- 


| © ed to be very much diſſatisfied: about the caſting of the ditch.” | 
Robert Edie, who had been ſo long a tenant in Cruivie, alſo 


depones, * That if he had known the defender's intention to 


make the ſaid new or fide ditch, he would have adviſed him a- 


* gainſt it, on account of the danger of taking away the. water 
* from the mill-lead' 5 „„ 

The ſide ditch was completed in ſummer 1792, and as ſoon as 
the wet ſeaſon commenced, the water forced its way from the 


mill lead, at a place nearly oppoſite the fourth croſs ditch. 


LOW 
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After undermining the ſide ditch, it carried away the ſkin or ſur- 


face; and from thence, after occaſioning a breach fifty-nine feet 
wide, as appears from the engraved plan, it went in an angular 
direction into the fourth croſs ditch, and immediately almoſt the 
whole water in the mill-lead, inſtead of purſuing its ordinary 
courſe, found its way by the croſs ditch to the main drain. 

The conſequence of all this may be eaſily ſuppoſed. Inſtead of 


being able to ſerve the tenants upon the eſtate of St Ford, or 


thoſe who were in uſe to frequent the mill, who were much more 
numerous, in the ordinary way, the tenant of the mill, by great 
exertions, was able to accommodate the former ; but the latter 


were almoſt entirely neglected, many of them having gone to, 
other mills, and others who ſent their grain to be manufactured, 


complained very much of their diſappointment. 


p. . The petitioner, conſcious of the injury he had committed, en- 

P. 5. H; p. 7 H; 
p 1. h. C, G, l 
P. 12 B; p. 17. C; 


deavoured in ſome degree, to repair it. But that was not eaſily 
done; and an application to the Sheriff became neceſſary, in which 


P. 37. KA. B. el ens. the damages then ſuſtained are ſtated at a random ſum of L. 100 

Sterling. . . 

In the anſwers, the now petitioner boldly denied the fact of his 

having withdrawn the water from the lead, although the contrary 

is now admitted, It was alſo ſtated, that Mr Anſtruther, the pro- 
| prietor 


Jan. 30. 1792. 
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prietor of the lands of Cruivie, was intereſted in the queſtion, and 
ought to be called as a party. 1 

In a reply, the ſituation of the grounds was ſtated ; and it was 
ſtated that Mr Anſtruther would be cited, upon the Sheriff's giv- 
ing authority for that purpoſe. 


In a duply, it was ſtated, that the tenant of Hay's mill was on- 


ly entitled to a free water gang; and it was inſinuated, that he had Proof, p. 16, A, B; 


raiſed the wheels of the mill, although the fat has ſince been?* 5 P. E. 


clearly diſproved. 


Mr Anſtruther being cited, gave in a paper, in which he, in the 
moſt explicit terms, diſclaimed the petitioner's proceedings; and 
he proteſted, that the petitioner was liable in damages to him, as 
well as to the proprietor and tenant of Hay's mill, for the innova- 
tions he had made. 

The grounds were ſurveyed by Alexander Brown, who made 
out the plan annexed to the former petition. The Sheriff allowed 
a proof; he alſo viſited the grounds in perſon, and found that the 


breach in the mill-lead was occaſioned by the ditches caſt by the 


petitioner. He afterwards appointed the now FPS to give 
in a ſtate of the damages they had ſuſtained. 

While theſe proceedings, were going on, the petitioner made an 
application to the Sheriff, for obliging the reſpondents to temper 
the water, as it 1s called, in the mill-lead, by erecting a fide 


fluice at the intake: But the abſurdity of ſuch a propoſal being 


obvious, it was immediately rejected by the Sheriff, and entirely 
forgot in the ſubſequent proceedings. No notice was taken of it in 
any of the Lord Ordinary's interlocutors; and when the cauſe was 
adviſed by your Lordſhips, it was underſtood by all parties, that 


the writings relating to it had not been tranſmitted from the She- 


riff-court. 


It is only neceſſary farther to tate in point of fact, that al- 
though much expence has been laid out to repair the breach in 


the mill-lead, it is {till open, and occaſions much damage to the 


reſpondents. Even at this time, although the ſummer and harveſt 


have been uncommonly dry, a conſiderable ſtream runs imme— 


diately from the mill. lead to the croſs ditch where the breach is ; 


there is alſo a run from the ſide ditch to the weſtward, which goes 
the time way; and in another of the croſs ditches, farther welt, 


there is alſo a conſiderable run of water, which finds its way, fir lt 


from the mill- lead to the fide ditch, and afterwards from the ide 
ditch to the croſs ditch ; and it muſt be very difhcult, from the 
_foft 


Age, 9. 
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ſoft and ſpungy nature of the ſoil, altogether to remedy the et 
The allegations, therefore, in the petition on this head, are quite 
unauthoriſed, and ought not to have been made. 

After this detail, it will not be neceſſary to conſume much 


time in argument. 


It is admitted, that the reſpondents and cheir predeceſſors have 
enjoyed the mill and mill-leads belonging to it, without any alte- 


ration, for time paſt all memory. 


It is alſo admitted, that the breach in queſtion was occaſioned | 
by the petitioner's operations in attempting to drain the lands of 


Cruivie. 


If the petitioner had acknowledged all this at an earlier period, 
a conſiderable expence might have been ſaved; but there can be 


no longer any doubt about it. And as the petitioner was fully 
warned of his danger, the queſtion muſt be treated in the ſame 


manner, as if he had at once opened a communication between 
the mill-lead and the main drain, ſo as immediately to carry off 


the water from the reſpondents mill. 


The only ſubje of conſideration therefore i is, whether the pe- 


titioner might warrantably perform thoſe operations, however hurt- 
ful to the reſpondents mill ; and this the petitioner has endeavour- 
ed to ſhow in various ways. 


And, 1}, It is ſaid, that the petitioner and his predeceſſors in 
the lands of Cruivie had been in the immemorial uſage of open- 
ing drains for the cultivation of their property ; and that although 
ſome damage was thereby occafioned, the proprietors and tenants 


of Hay's mill never offered any complaint. 


The anſwer to this argument, which indeed 1s now very taintly 


urged, will readily appear. It is not the fact, that thoſe poſſeſſ- 


ing the lands of Cruivie before the petitioner, ever opened drains, 


ſo as to divert the water from the mill-lead. Before the year 
1782, when Mr Anſtruther became proprietor of Cruivie, the wa- 


ter from the mill-lead, even when it overflowed the lands of 
Cruivie, could not be carried off in any other way than by che 
mill-lead itſelf, to which it returned when the water in the mill- 
lead became lower, 

Beſides, although it has * proved that Sh were 3 in 
the mill-lead, 5 or nearly ſo, to the croſs ditches made by 
Robert Ed there is no evidence that the breaches were occation- 
ed by thoſe croſs ditches, Robert Edie, to avoid it, uſed preat 
gare in m the moſt ſolid parts of the ground; and it warn 
muc 


N 


much his intereſt to do ſo, becauſe the land- ſtank, as conſtructed 
by him, was inſufficient to carry off the water when it overflow- . 
ed Cruivie Inch. 1 
But it is unneceſſary to ſay more on this ſubject, it being an _— 
admitted fact, that at no period before the petitioner became te- | 
nant of Cruivie, did the water entirely leave the channel of the 
mill-lead. Indeed the thing was impoſſible ; and if the petitioner Wi 
had obſerved the ſame attention as his predeceſſors, he might have 
completely drained his grounds without injuring the mill-lead ; 1 
and this, either by making no ſide-ditch at all, or by keeping it 
and the croſs ditches at a ſufficient diſtance from the mill-lead, or 
by fencing thoſe parts of the margin of the lead where the ground 
was ſoft in a proper manner. _ „ 
The practice, therefore, of the former poſſeſſors of Cruivie, ſo * 
far from juſtifying the petitioner, muſt have a quite oppoſite ef- W 
fect. Accordingly, he now maintains, that he was under no ob- | 
ligation to follow the example of his predeceſſors. He contends, 
that he was intitled, without any circuit or ſubterfuge, to carry Fl 
off the water from the mill-lead, as being neceſſary for draining _ : 1 
his grounds; and, 2d4ly, That the reſpondents were themſelves ob- | 
liged to relieve his grounds from every inconvenience ariſing from "nn 
the mill-lead, and at their ſole expence to do every thing neceſſary 
for that purpoſe. 5 ä 3 
In this argument, it will be obſerved, the arrangement is ſome- — 1 
what ſingular. If the reſpondents were obliged to remove every |; 
inconvenience to which the petitioner was ſubjected in conſe- ul 
quence of the mill-lead, inſtead of being at the expence of drain- 
ing his grounds, he ought to have brought an action for obliging 
the reſpondents to prote his property, and, at the ſame time, to 
make up the damages occaſioned by their paſt neglect. = 
The reſpondents, therefore, will follow a different order, by 
conſidering, 1, What they were bound to do in order to drain 
the petitioner's grounds; and, 24ly, Whether it was competent 
or neceſſary, for accompliſhing that purpoſe, that the petitioner 
ſhould divert the water from the mill-lead. | 
The petitioner has quoted the authority of Mr Erſkine, and 
ſome deciſions, to ſhow that a perſon who has purchaſed the ſer- 
vitude of an aqueduct through his neighbour's ground, is obliged 
to preſerve the dam-heads and water-courſes, fo that the adjacent 
grounds may ſuffer no prejudice from the breaking out of the wa- 


C ter ; 


130 1} 


ter; and if the reſpondents had acquired right to the mill-lead in 
queſtion by ſpecial g grant from the petitioner or his landlord, theſe 
authorities would no doubt be of ſome importance. 

The caſe here, however, is altogether different. If the right to 
the mill- lead could be aſcribed to a ſervitude, it would Þy one, 
not conſtituted by grant, but by preſcriptive uſe and poſſeſſion; 
and, in ſuch a caſe, the law is undoubted, that the poſſeſſion muſt 
regulate the intereſts of all the parties, 

So far, therefore, as the reſpondents have been hitherto accuſ- 
tomed to repair the mill-lead, and to regulate the water in it, they 
would unqueſtionably be obliged to obſerve the fame care in all 
time coming; but if, on the other hand, they have been under no 


reſtraint of that kind, the reſpondents, with confidence, maintain, 


that your Lordſhips could not impoſe any new obligation upon 
them. Although, for ſupplying the mill with water, it had been 
neceſſary to overflow the whole grounds of Cruivie, they conceive 
it to be clear, that the petitioner, if he wanted to improve his 
lands, would have been obliged to purchaſe an immunity from 
the reſpondents ; and that in no other way could he relieve his 
property from a burden ſubmitted to by him and his prede- 
ceſſors for a period far exceeding the years of preſcription. 


The petitioner has contraſted the great value of his grounds 5 


with the ſmall rents that are paid for the mill; and he ſeems to 
think that the latter ſhould yield to the former. If your Lord- 
ſhips could liſten to ſuch conſiderations, it might be ſtated, that 
1 the rent of the mill had been fixed at 3 bolls of grain, 
when the current leaſe was granted in the year 1774, (in fact it a- 
mounted to twenty bolls, a ſow, and other preſtations), it would at 
preſent yield a much larger ſum. But if the mill did not yield 
any rent at all; if it was maintained at a very heavy annual ex- 
pence, and without producing any advantage; that ſurely could 
not induce your Lordſhips to violate a right of property to which 
no objection is or can be made. It is an inſult to the juſtice of 
the Court, to ſuppoſe that it would. 

It unneceſſary, therefore, to conſider the various expedients pro- 
poſed by the petitioner for ſecuring his lands. Indeed, it he is to be 
believed, he has already in the moſt coniplete manner accomplith- 
ed that purpoſe, the breach complained of having been repaired, 
and the land, formerly wet and marſhy, ſo effectually drained, 
that it now yields crops of wheat equal to any which grow on 
the farm. But although the caſe were otherwile, it is thought to 
be 
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be quite clear, that even upon the footing of the reſpondents having 
only a right of ſervitude in the mill-lead, they are not obliged to 
do more than they have hitherto done for protecting the adjoining 
grounds. Still, however, the expedients propoſed by the petitioner 
are ſo viſionary and extravagant, that the reſpondents will be par- 
doned for taking ſome notice of them. 

It has been propoſed then, that the reſpondents ſhould begin with 
puddling the mill- lead, that is, caſing it with clay, fo as to prevent 


any of the water from gradually breaking out into the adjoining 
grounds. This it is ſaid would protect the petitioner's property 


in ordinary times. And in order to carry off the water Which 
would overflow the banks of the mill-lead in rainy ſeaſons, it is 
farther propoſed, that the reſpondents ſhould ere a ſluice at the 


intake, or at leaſt in ſome other parts of- the ground, whereby 


the water unneceſſary for the purpoſes of the mill may be carried 


away without returning again to the mill-lead. 
The petitioner has not ſaid what the expence of theſe operations 


would be. But when it 18 remembered, that the mill-lead in queſ- 


tion is about a mile and a half in length, nearly 15 feet broad, 


and from two feet to one foot in depth, your Lordſhips will be 


able to form ſome eſtimate on this ſubject, and whether the re- 


ipondents ought to be burdened with the EXPENCE of ſuch an un- 
dertaking. 


But that is not all: Although the reſpondents are altogether un- 
acquainted with this kind of work, it being a new invention, and 


not hitherto uſed in the county of Fife, they underſtand, that it 


can only anſwer in the caſe of water carried by an artificial cut 


through grounds which are naturally dry. Even there, it is ne- 


ceſſary to exclude every kind of moiſture from botli ſides of the 


aqueduct by means of ſide-ditches. But where the ground is wet 


and marſhy it cannot be followed, but the bottom of the aqueduct 
or water-courſe muſt be compoſed of maſonry. In ſuch a caſe as 


the preſent, therefore, it would not anſwer at all. 


But ſuppoſing that the mill-lead were puddled, as it is called, or 
even caſed with brick or ſtone, this would only protect the neigh- 


bouring grounds when the water was in its ordinary ſtate, Du- 


ring the rainy ſeaſons, it would be of little or no uſe, unleſs ſome 


method was deviicd ior taking away the ſuperfluous water. Your 
Lordſbips will therefore conſider what 1 is to be farther done for 
that purpole. 95 


I 
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If a fluice were to be prepared at the intake, it is obvious that 
this could not be done by the reſpondents, becauſe the lands of 
St Ford do not reach within half a mile of it. But ſuppoſing it 
erected, how is it to be regulated? Is the tenant of Hay's mill 
to keep a man waiting day and night at the intake until it ſhall be 
neceſſary to open the ſluice? Such a propoſition cannot be ſeriouſ- 

ly maintained; and yet, without ſome proviſion of that ſort, the 

erecting a ſluice at the intake could ſerve no manner of purpoſe ; 
and as to the propoſal of making a ſluice farther down, as is ſug- 
geſted in the petition, about No 11. in the engraved plan, it is evi- 
dent, 1/, That it could be of no uſe for protecting the higher 
grounds; and, 24ly, That unleis the reſpondents were to convert 
the grounds belonging to them below N 11. into a mill-dam or 
reſervoir, no benefit could be derived trom this operation, which 

is not gained at preſent by the opening of the ſluice at the mill it- 


ſelf, and this is always done when there is more water in the mill- 


lead than is neceſſary for the purpoſes of the mill. This will more 
clearly appear from inſpecting the ſketch of Hay's mill annexed 
to the former anſwers, which conveys a more accurate idea of 
the ſubjects in diſpute than the plan engraved by the petitioner. 
The reſpondents, therefore, ſubmit, that if they had right to the 
mill-lead only in virtue of a ſervitude, they could not be obliged 
to perform theſe expenſive and laborious operations which have 
been already conſidered. The ſituation of the parties, however, is 
extremely different. The water with which the reſpondents mill 
is ſupplied is produced by a rivulet or natural run of water 
which flows through the grounds above the mill for ſeveral miles; 
and the only alteration which has been made upon it, is by con- 
fining the water at the intake, where it would have ſpread over 
the whole adjoining grounds, within the channel of the mill-lead, 
And your Lordſhips are to conſider, whether, in ſuch a caſe, there 
is any obligation upon the reſpondents to expend more than the 
value of their property in protecting the grounds of Cruivie ? 
Such a propoſition appears to be in the higheſt degree abſurd 


aud unjuſt, Eo 
Ihe reſpondents have always underſtood, that a man cannot be 
forfeited of his property who is guilty of no fault, and that, in the 
caſe of lands, equity cannot interpoſe to juſtify any alteration 
in the ſtate of a Man's property, even where his neighbour's would 
derive an actual profit from it, and although he himſelt could al- 
5 ledge 
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ledge no prejudice from the alteration. Such was the determina- 
tion of your Lordſhips in the noted queſtion between the Earl of 
Eglinton and Mr Fairlie, decided 27th January 1744. But the 
idea of obliging a perſon to incur a certain expence, whether great: 
or ſmall, in altering the ſituation of his property, for the purpoſe 
merely of enriching his neighbour, 1s altogether mew, and it is 
hoped will never be liſtened to. 

Holding it therefore as a clear propoſition, that the reſpondents 
are not obliged to make any alteration on the ſtate of the mill- 


lead for the improvement of the petitioner's grounds, it remains 


to be conſidered, whether the petitioner himſelf may not, at his 


own expence, make ſuch an alteration, although the reſpondents 


property will be thereby eſſentially injured. The petitioner has 
uſed a good deal of argument upon this point, and yet 1t does not 
appear to be attended with any doubt. 


The laws quoted by the petitioner from the Pandects have been 


often reſorted to on ſimilar occaſions; and it is always the caſe, 
that a bad deciſion, or an erroneous opinion laid down by a law- 
yer of eminence, 1s more frequently reſorted to than any other. 


But the ſlighteſt attention will be ſufficient to ſhow, that the au- 
thorities do not ſupport the petitioner's N but che con- 


trary. 
In one of the authorities quoted by the petitioner, it is ſtated, 


That, in the opinion of Quintus Mucius, the action Aquæ Sluvie 


creſcendæ was not competent where an alteration was made with the 
plougb for the neceſſary cultivation of lands, This opinion Trebatius, 


L4 $ 2. 4. 5. 


De Agua. \ 12 
ibid. 5 


another lawyer, conſidered as juſt, only where the ground was to be 


ſown with grain, which in Italy was an object of national atten- 
tion, the Romans being in general obliged to bring that commo- 
dity at a great expence from Egypt and other diſtant places. 


Macius adds, That even ditches for draining grounds may be made 


with the view of preparing them for a crop of grain, although the 


ſurrounding grounds may be hurt; but that this is illegal, where 
it is not done merely for drying the ground, but for the purpeſo 
of collecting the water into one ſtream. 

Ihis is the amount of the laws as quoted 1 in the petition; and it 


requires very little illuſtration. <1/f, It is evident that the preſent 


caſe falls under the exception, the operations performed by the pe- 
titioner, fo far as they carry the water from the mill- lead, not bo. 
ing — by the plough, nor for the purpoſe of draining the 
D lands. 
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lands, but in order to collect the whole water into one ſtream, 
which, even in the opinion of the Roman lawyers, was not in 
any caſe admiſſible. | 5 
24ly, The doctrine thus laid down is neither juſt in itſelf, nor 
followed in practice. It is abſurd to ſuppoſe that a man can be 
intitled to injure his neighbour, for the purpoſe of raiſing one 
crop more than another. A modern farmer would laugh at the 
idea of his neighbour's being intitled to overflow his grounds, 
for the purpoſe of raiſing any crop whatever. It would not only 
be unjuſt, but altogether inextricable, each neighbour thus ha- 
ving the ſame right to throw his lands 1nto tillage, and thereby to 
overflow adjoining property; ſo that the reſult would be a mutual 
loſs, without advantage either to the parties or to the commu- 
* 
5 another authority quoted by the petitioner, it is ſtated, 
That where a man, in digging his own grounds, happens to cut 
the veins of a ſpring which ſupplies his neighbour's lands, he 
is not liable in damages, if he has ated merely with a view 
of improving his own property, and not for the purpoſe of 
injuring his neighbour's. With all deference, however, to the 
Roman lawyers, the reſpondents muſt maintain a contrary pro- 
poſition, and that no man is intitled to deprive his neighbour of 
any of the.natural advantages of his lands, whether by a work 
performed below the ſurface or above it. And with regard to 
rivulets or perpetual ſtreams of water running above ground, 
ſuch as the one in queſtion, the propoſition is ſo _— eſtabliſh- 
cd, as not to admit of any doubt. 

Lord Stair gives it as his opinion, that in general without a 
* ſervitude, water may not be altered or diverted from its 
* courſe.” Book 2. tit. 7. F 12, It has been ſo determined, where 
the perſon objecting to the alteration could not qualify any da- 
mage but that of depriving him of the pleaſure of fiſhing trouts, 
25th June 1624, Bannatyne. The ſame deciſion was given in a 
queſtion between the Town of Aberdeen and Menzics of Pitfodles, 
22d November 1758, where it was found, that Mr Menzies 
could not, at his own expence, make any alteration upon the 
ſtate of a river, although he offered ſecurity for indemnify- 
ing the conterminous heritors of every loſs which might ac- 
crue to them from the alteration. And in the caſe of Kelſo con- 
tra Boyds, 1ſt July 1768, your Lordſhips in terminis found, that 


a 


ts 
22 a ſuperior heritor had no right to divert the water of a rivulet 
* within his own grounds, {ſo as to prevent its returning into its 


natural courſe, upon entering into the lands of the inferior heritor.“ 


If however a-ſuperior heritor cannot make any alteration upon 
the ſtate of a private river or rivulet, even where he is proprietor of 
the grounds on both ſides of it, it is impoſſible to imagine, that in 
this caſe the petitioner can be authoriſed to divert any part of the 


mill-lead in queſtion, which is the natural drain of the lands, with- 
out the conſent of the reſpondents, who are not only proprietors of 


the oppolite grounds, but have a ſeparate intereſt in the water for ſup- 
plying their mill. Although it were abſolutely neceſſary for drain- 
1ng his ground, the petitioner could not perform any operation of 
that kind. But he bas already told your Lordſhips, that this is 
by no means the caſe; and that, while on the one hand his 
grounds bave been already completely drained, the breach in 


queſtion has been effectually repaired, ſo as to prevent all com- 


munication between the mill-lead and the ditches made by him. 


It is in vain therefore for the petitioner to hold out the unfa- 


vourable nature of the right thus claimed by the reſpondents, and 
the great injury which he and the proprietors of the lands of Cruivie 
muſt ſuſtain if he were obliged to preſerve the run of water which 


ſupplies the reſpondents mill. All this, if he is to be believed, is 
mere embelliſhment, and irrelevant to the iſſue. But although 8 


the keeping up of the mill-lead was quite inconſiſtent with the 


petitioner's ſchemes of improvement, your Lordſhips would never 


require the reſpondents to abandon their property. This would 


not only be a groſs violation of the public law, but evidently un- 


Juſt. 


moſt equitable offer for ſettling this diſpute. They were willing that 


the mill ſhould be given up, and that there ſhould be one common 
drain made through the lands, each proprietor and poſſeſſor bear- 
ing a proportion of any loſs thereby occaſioned, correſponding to 


the advantage he might reap from the aeration. This propoſition 


was ſuggeſted before the petitioner made the alterations in 1792, 
from which ſo much miſchief has ariſen, Why it was not adopt- 


ed, it falls on the petitioner to explain. 


The reſpondents will not detain your Lordſhips 5 The 


petitioner 


The reſpondents might add, that they have made the faireſt and 
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petitioner has ſaid, that the damage ſuſtained by them is very in- 
ſignificant, and would at any rate be confined within the narroweſt 
poſſible bounds. - But if the petitioner acted improperly in making 
any alteration in the mill-lead, which he knew would injure the 
reſpondents, he muſt be obliged to make up the loſs aQually 
ſuſtained ; and the reſpondents aſk no more. Their claim will not 
be leſs favourably liſtened to, becauſe the petitioner has for four 
years maintained an expenſive, and the reſpondents hope they 
may now ſay, a moſt groundleſs litigation, rather than offer any 
3% ep roms — = 


In reſpect whereof, Cc. 
R O. CRAIGIE. 
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